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#{ Vf%qVWftV-WjqTtqttaV glvq%tQr{vtq€qv wIg+ vfl WTf@rftftqqvTq qq wvq
gftqa{tqtwftv©qnv6wr wRqqxqTqtvqn {,qmf%R+wtw%ftqa#v6m {1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WHa w6n vr Wwt qrR©r:-

Revision application to Government of India:

(1) iRdhr awa qwh©f©fbm,1994#twruw€aift& GmTITR TTqTR+qTt+j3tvwraqi
?q-urn h xqq qT.iq % gnta Fftwr grtqq ©gfkr €fqq, VFa vt©H, ftv +qr@, ngn fRvm,

+2ft+fqTL Bftwr dbI vm, fTqqFf, q{fmI: rrooor=&#tqFftqTfiT ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qf+vr©#t6Tft%qwa+ vv Wt tif+mm+tf%dtwTRrn qr wqqrWTt +wfM
WVnTn tHt WTHrN:#nq+qTtsqvFf#,qrfqa WTnnvrwTK+qTiq€M%TWTt+
TrfqigtwTnm+8n©#vf#rT baRns{ Ol

\\h +

\ in case of any loss of goods where the loss occur in transit from a factory to a
arehouse or to another factory or from one warehouse to another during the course
f processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.
i
(I1) vnY b4TFBdtngTrvtw+f+#ft7vmn Tr nq+fRfWr+wjqbrqr©q{w€w
wuor gwr hft&ahXTq++qtvrmbVWfMt nV Tr v:jqr+fbrfftv$1
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) qfkqpqVryqdTqf@fRmVna b41F (+n©nwtqqt)fhdqfbn vqrvr©8'l

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) #fhtmqrm#t@wqqqr©+ wmV%f®q}qft#f}ZVFq aq{{BMi&qTtqTBR!€
wruq+f+m+!$Ttbr qtu,wftv+grawfirqt vw vnqn+f+vgf&fhrq (+ 2) 1998

ERr I09RTfRtnfbu w{Rr1

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) +-iN WITH qM (Vfl?T) fhHTqdt, 2001 iifhFT 9 + +atTfRfqffg Wmd@TT @'8 + d
vfhit t, tfq7 mtv % vfl grIer !fBI fRqFR & dtv vr€ % qft7tqy-.mtv Pq vfR mtv # #a
vfhit + vrq BfRV qM f#IT vm qTfluI wi% vrq @mr q vr !@r qfbf # #wta wa 35-r +
ft$ff\==R%!Tjvm % WV +vrqawt-6vmm# vfl ft Wt qTfjq

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Sectio'n 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfiwwqqq+vrq qd+©wt6qvqvrv WIt mar+qq8qt@rt200/-=R© !'TZm=it

VW six%} few%qT%vr©t@ru8atrOOO/- aWrY;lvm=RqTql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

gbR gw,hfkr®nvr $mR++nBC wftdhrRwnf§qw +Ifa vfl@-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) +r#hrRqrqq TeT gf&fbI$ 1944 #t gRT 35-dt/35-R %- gM:-
Under Section 35B/ 358 of CEA,- 1944 an appeal lies to :-

(2) 3,t+rfU qfb8v + qVTTT gIwn + vv@r qt wftv, wft©t % ;ini+ + fm Tv%, k.gbr
©qFqq HTF v{8RFR wftTfhqRTf&qPr (fMb)#tqf8m ©fhrftfbRr, qxVmVTq t 2'": vr@r,

<!IITa qqR BmW, BitE(qPr(, ©§XqTRTR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, (}irdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA'
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.17000/-: Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bmk draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any -porgai;<}€-pllblic sector bank of the
place where the bench of the Tribunal is situate WS. i.\::$===. :TO

I' f .A' bnP7K -'q:"<. '%'. \
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(3) vfl tv wt% + + tq qTtqft vr wrTlw 8zT8atrcqq sy ©tqwb fRI' =Rv vr TT€m Wn
&r + Rw wa qTf{nIV wv bOt ST fff% fRa q€t mit qq+jifRTvqTf@@ WftTfh

.qlqlfBq tuI =Bqq wftvqr#fHvt©H=it qq gT8qqf#rT vnr el

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 laos fee of Rs.100/- for each.

(4) mTrTq Tvr wfbfhFT 1970 vqr thiifbR dR qBWt -1 % gmtv fR€1ff\afM©tWTr aa
wM :IT !@©TtqT VqTfVENt Mm VTf8%ra % mtv t & :raw # ITq vfBIt v 6.50 qt vr @rqrvq

eralft@©n8TrqTfiT I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) tT at#+f#7VTWtqRfMmmIn&fhMt#qtr Tft wm WRf#afbnvrmeqtdhn
qJ?q, j-r#r©wqq ql@q{+qtmwftdhqmf%Bn (qBlffqfl) fhm, 1982 tfRfja{1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fhiT qM, +Pdb @nRT 9l77 v++qPR wWf HRTfbMr (fR+a)K#vf+wftqt h :TFl&

+ q&Frhi (Demand) q++ (Penalty) vr 10% x+ HRT @aT ©fjqTf {I §T©tf%, qfllqwr Ij wlr
10 mtR vw, 81 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Mb WTTT qM SiT tqTBI % stOtT, qTTftiM OTT q&r # Thr (Duty Demanded) I

( 1) & (Section) IID bTW ftHfftT ITfPr;

(2) RWTm&q}zhBa©TRrq;
(3) hT+=hfg7fhF#hfhIT6%H®brTTfqh

qt if wn'a®d wttTt %+!fvn©qqqrhWftv’qTf©v wt%fRTlgeri vw MT
Tru el

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit unount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mmdatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Cenh€a Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise mld Service Tax, “Duty demanded” shall include:

(i)

(ii)
(iii)

anount determined under Section 11 D;
un.ount of erroneous Cenvat Credit taken;
unount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) qT 3ntqr + vR aMd =rTf&q,or %vvv %tel+7 gvm W qr@vfqMK€t YI #hr fWqT
v,-F br0% uwmwaRqd+qd@€RqTRT8aq@Thro%x=mmqtavrwMel

In view of above, ml apped against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penaltY are in dispute
or penalty, where penalty alone is in dispute.” /--- t
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Kaushik I<alidas Patel, 33, Shantanu Society, Near Hdmi

Mataji Temple, Sanand, Ahmedabad-382110, (hereinafter refelved to as “the appellant”) against

Order-in-Original No. 117/DC/D/VM/22-23 dated 17.02.2023 (hereinafter referred to as “the

impugned order”) passed by the Deputy Commissioner, Central GST, Division III, Ahmedabad

North (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding STC No.

ALHPP2345RST001. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs.

29,98,184/- during the above period, which was reflected under the heads “sales of services (Value

from ITR)”filed with Income Tax department. Details of the same are as under:

F.Y.

2016-17

Sales of Service as per 1 Sales of Service as per I Service tax not paid

ST-3ITR

29,98, 184/. 4,49,728/

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither paid Service Tax nor shown in their service tax return.

The appellant were called upon to submit copies of required documents for assessment for the said

period. However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently , the appellant were issued Show Cause Notice No.

III/SCN/AC/KaushikPatel/176/21-22 dated 21.10.2021 demanding Service Tax amounting to Rs.

4,49,728/- for the period FY 2016-17 under proviso to Section 73 of the Finance Act, 1994. The

SCN also proposed recovery of interest under Section 75 of the Finance AGb 1994; and

imposition of penalties (i). under Section 70, 77 (1), 77(2) Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 4,49,728/- was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act, 1994 for the period FY 2015-16 . Further (i) Penalty of Rs.

4,49,728/- was imposed on the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty

of Rs. 10,000/- was imposed on the appellant under Section 77(1) of the Finance Act> 1994;(iii)

PenaltY of Rs. 10,000/- was imposed on the appellant under Section 77(2) of the Finance Act,

1994 and (iV) Late fee /Penalty was imposed under the Section 70 of the Finance Act, 1994 read

with Rule 7C of the service tax Rules,1994.

3. Being aggrieved with the impugned order

appellant have preferred the present appeal, inter alia>

passed/b
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F.No. GAPPL/COM/STP/r/b/Zuz4-4\ppe,I

• The appellant submitted that the demand is raised on the basis of differenc.e between the

Turnover declared in Income tax return, Form 26AS and turnover declared in Service t,lx

return. Their income was fully exempted from service tax as per Notincdtion No.

25/2012-service tax dated- 20th june, 2012 and they are not liable for pay any service tax.

a Further they stated that the Appellant i.e. KAUSHIK KALID AS PATEL was engaged in

the business of Transportation of Agriculture produce during the F. Y. 20 16-17 and the

consideration Rs. 29,98,184/- was received against the same. This income is exempted

from service tax as per Mega Exemption Notification No. 25/2012-service tax dated- 20th

June, 2012.the relevant extract is reproduced as under:

21. Services provided by a goodg transport agency by way of transport in a goods carriage of, -

(a) agricultural produce;
(b) .„.;
(c) to (i).„..;

a The appellant submitted that they have received the impugned OIO on 28.04.2023, As

per the Service Tax norms the appeal was required to be filed within 60 days from the

date of the communication Qf the Order but due to unavoidable medical issue the Appeal

filing paperwork was delayed and the Appeal was med after 60. Therefore, they

requested to consider condonation request and prayed to set aside the impugned OIC).

4. Personal hearing in the case was held on 06.02.2024. Shri Harish H. Patel, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated the written

submission and requested to allow the appeal.

5. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 17.02.2023 and delivered on dated 28.04.2023 to appellant. The present appeal, in

terms of Section 85 of the Finance Act, 1994 was filed on 07.07.2023, i.e. after a delay of 09

days from the last date of filing of appeal. The-appellant have along with appeal memorandum

also filed. an Application seeking condonation of delay stating that due medical issue there was a

delay of 09 days in filing appeal which was required to be filed on or before 27.06.2023 „

6. Before taking up the issue on nIeats, I proceed to decide the Application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within a period of 2 months from the date of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3 A) of Section 85 of the

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to allow

the filing of an appeal within a further period of one month thereafter if, he is satisfied that the

appellant was prevented by sufficient cause from uwsent4n&the appeal within the period of two
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F.No. GAPPL/COM/STP/176/2C)24-Appeal

months. Considering the cause of delay given in application as genuine, I condone the delay of

09 days and take up the appeal for decision on merits.

7. 1 have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY

2016-17

8. 1 find that in the SCN jn question, the demand. has been raised on the basis of the Income

Tax Returns filed by the appellant as the appellant failed to reply of the departmental letters in

time. FtuTher they also failed to attend the personal hearing and ale their reply/submission before

the adjudicating authority, Therefore, the adjudicating authority adjudicated the matter ex parte

and confirmed the demand along with interest and penalty.

9. Now, as per submission before me, it is observed that the main contention of the

appellant is that they are engaged in the business ofTranspoltation of Agriculture produce. They

have submitted the copies of the sample invoices/bills raised to various service recipients. While

going through the above bills it can be seen that they have transported the agricultural produces

and received consideration for the same and this income is exempted from service tax as per

Entry no 21 (a) of the Notification No. 25/2012-service tax dated- 20th June, 2012.

From the above, it appears that they are engaged in providing transpoNation service of

agricultural produces. Hence the activity carried out during the F.Y 2016-17 doesn’t attract

selvice tax liability and the contention made by the appellant appears to be sustainable.

10. In view of the above discussion, I am of the considered view that the activity carried out

by the appellant during the F. Y 2016-17 is outside of the purview of service tax. Since the

demand of Service Tax is not sustainable on merits, there does not arise any question of charging

interest or imposing penalties in the case.

11. In view of above, the impugned order is set aside and the appeal is allowed.

12. wftv6afna6i=Rq+wftvmWnnT©ntveO%+tbnvwr{ I

The appeal filed by the appellant stands disposed of in above terms.

HrM (wqbw)

Date : } S. O CL.tV
Attested
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yjP<



a F.No. GAPPL/COM/STP/r76/2U24-Appea

! \//
Manish Kumar

Superintendent(Appeals),
CGST, Ahmedabad

BY RPAD / SPEED POST

To I

M/s. Kaushik Kalidas Patel,

33, Shantanu Society, Near Hajui Malaji Temple,
Sanand, Ahmedabad-3821 10

Appellant

Respondent
The Deputy Commissioner,
CGST, Division-III,
Ahmedabad North

Copy to :
1 ) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The COmmissioner, CGST; Ahnledabad North
3) The Deputy Commissioner, CGST, Division III, AhmQdabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
5) Guard File
6) PA file




